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SETTLEMENT AGREEMENT 

 

 

This Settlement Agreement (“AGREEMENT”) is entered into this 5th day of January 2024 

(“EFFECTIVE DATE”) by and among TNHC Canyon Oaks LLC, a Delaware limited liability 

company (“TNHC”) and the Building Industry Association of Southern California, Inc. (“BIASC”) 

(collectively, “PETITIONERS”), on the one hand, and the City of Calabasas, California (“CITY”) 

by and through the lawful action of its duly elected City Council (“CITY COUNCIL”), on the 

other.  The foregoing parties are collectively referred to as the “PARTIES” and each are referred 

to as a “PARTY.” 

RECITALS: 

A. This AGREEMENT relates to the development of certain real property within the 

jurisdiction of the CITY located at the corner of Las Virgenes Road and Agoura Road (the 

“SITE”).  On May 26, 2021, the CITY COUNCIL disapproved TNHC’s application for the 

construction of a 180-unit housing development project at the SITE, including 18 units for very-

low-income households (the “WEST VILLAGE PROJECT”).   

B. As a result, on June 4, 2021 TNHC filed a verified petition for writ of mandate and 

complaint before the Superior Court of the State of California, in and for the County of Los 

Angeles, Case No. 21STCP01819 (the “TNHC ACTION”).  On August 20, 2021, BIASC filed a 

separate verified petition for writ of mandate and complaint before the same court, Case No. 

21STCP02726 (the “BIASC ACTION”). The TNHC ACTION and the BIASC ACTION are 

hereinafter collectively referred to as the “ACTIONS.” In addition to seeking administrative 

mandamus, the TNHC ACTION includes claims for declaratory relief and inverse condemnation 

and prays for an award of in excess of $58 million monetary damages against the CITY.  The 

BIASC ACTION similarly includes a claim for declaratory relief.  The declaratory relief, inverse 

condemnation and damages claims are hereinafter referred to as the “NON-WRIT CLAIMS.”   

C. On September 16, 2021, the TNHC ACTION and BIASC ACTION were deemed 

related and assigned to Department 82.  On November 4, 2021, by stipulation, the Court 

consolidated both ACTIONS and designated the TNHC ACTION as the lead case.  The Court 

stayed TNHC’s inverse condemnation cause of action pending resolution of PETITIONERS’ writ 

relief claims. 

D. On August 31, 2023, after the record had been prepared and received by the Court 

and the consolidated writ relief claims had been fully briefed, the Court issued its tentative ruling 

and held a hearing on the consolidated ACTIONS.  Following the August 31, 2023 hearing, the 

Court then took the matter under submission.  

E. On November 27, 2023, the Court issued its Ruling on Petition for Writ of Mandate 

(“RULING”).  A true and correct copy of the RULING is attached hereto as Exhibit 1.  In addition 

to granting the writ relief sought by TNHC and BIASC, the Court stated its intent to issue a 

judgment directing the CITY to approve the WEST VILLAGE PROJECT.  The RULING did not 
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adjudicate the NON-WRIT CLAIMS, concluding instead “upon resolution of the causes of action 

for writ relief, the Court will transfer the consolidated petitions to Department 1 for reassignment 

to an independent calendar department for resolution of the remaining causes of action.”  

F. The Court has scheduled a status conference for January 25, 2024 to discuss what, 

if anything, remains in dispute and must be resolved, and has directed the PARTIES to file a joint 

status report by January 19, 2024.   

G. The PARTIES now desire to settle and resolve all of their disputes involved in or 

related to the CITY’s disapproval of the WEST VILLAGE PROJECT and the consolidated 

ACTIONS. 

NOW, THEREFORE, in consideration of the mutual covenants contained herein, and for 

other good and valuable consideration, the receipt and adequacy of which are mutually 

acknowledged, TNHC and BIASC, on the one hand, and the CITY and CITY COUNCIL, on the 

other hand, agree as follows: 

1. Definitions. As used in this AGREEMENT, the following terms have the following 

meanings: 

1.1 “AMENDED FINAL EIR” shall mean the Amended Final EIR for the Project, 

submitted to the CITY COUNCIL for approval on May 26, 2021.   

1.2 “ORIGINAL PROJECT” shall refer to the 180-unit WEST VILLAGE PROJECT, 

including 18 units for very-low-income households, as described in the 

AMENDED FINAL EIR and the staff reports regarding the WEST VILLAGE 

PROJECT for the May 12, 17, and 26, 2021 meetings of the City Council. 

1.3 “REVISED PROJECT” shall refer to a residential development project designed 

by TNHC consisting of either, at TNHC’s election: (a) 76 market rate housing units 

(or such lesser amount as is determined by TNHC in its discretion), comprised of 

either detached condominiums or single family homes, or any combination thereof, 

together with payment of the City’s affordable housing in-lieu fee and other 

applicable development project fees, subject to the fee credits provided for in 

Section 8 of this AGREEMENT; or (b) 76 housing units (or such lesser amount as 

is determined by TNHC in its discretion), with 4 units (or, if the REVISED 

PROJECT as submitted contains fewer than 76 housing units, at least five percent 

of the number of proposed housing units) reserved for very low income households 

(as defined in Section 50105 of the California Health & Safety Code), 

(“AFFORDABLE UNITS”) with the remaining units being market rate units 

consisting of either detached condominiums or single family homes, or any 

combination thereof, and the AFFORDABLE UNITS consisting of two duplex or 

one fourplex structure to be operated as rental homes or sold as condominium units; 

together with payment of the applicable development project fees, subject to the fee 

credits provided for in Section 8 of this AGREEMENT. Any such AFFORDABLE 

UNITS shall be subject to a recorded covenant restricting occupancy as set forth 
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herein for at least 55 years pursuant to Section 17.22.030(F) of the City’s zoning 

code.  The REVISED PROJECT will utilize the same remedial grading area of 

approximately 25 acres analyzed in the AMENDED FINAL EIR with respect to 

the ORIGINAL PROJECT, and the same approximately 36 acres of total grading 

area analyzed in the AMENDED FINAL EIR with respect to the ORIGINAL 

PROJECT.  The structures, roads, and common area amenities shall be located 

within an approximately 13.6-acre development footprint similar to the area shown 

as the Development Footprint in Table 2-4 of the AMENDED FINAL EIR.  The 

PARTIES agree that the REVISED PROJECT is consistent with the land use, 

density and intensity requirements of the Calabasas General Plan and Zoning Code. 

The PARTIES agree that the CITY COUNCIL may impose standard and 

reasonable conditions of approval on the REVISED PROJECT substantially similar 

to those conditions as were proposed to be imposed on the ORIGINAL PROJECT 

that were set forth in the draft City Council Resolution No. 2021-1733, to the extent 

applicable to, and that do not undermine the feasible development of, the REVISED 

PROJECT. The PARTIES further agree that if the REVISED PROJECT includes 

at least five percent (4 units for a 76-unit Project) of AFFORDABLE UNITS 

reserved for very low income households, the REVISED PROJECT qualifies for 

waivers under the state Density Bonus Law (Section 65915 of the California 

Government Code) and Calabasas Municipal Code section 17.22.030 from 

development standards that would physically preclude development of the 

REVISED PROJECT, including by way of example, but not limited to, waivers 

from: (i) otherwise applicable building height standards, and thereby allow the 

REVISED PROJECT to include three-story residential structures measured from 

finished grade elevations to a maximum 40’ height; (ii) otherwise applicable 

standards for walls, and thereby allow retaining wall designs which are higher, 

extend for longer horizontal lengths, and do not include breaks in horizontal 

lengths; and (iii) such other deviations from otherwise applicable building 

standards as necessary to prevent physically precluding the development of the 

REVISED PROJECT, including without limitation building siting and setback or 

separation requirements. No retaining wall for the REVISED PROJECT shall be 

taller than the height of any of the tallest walls proposed in the ORIGINAL 

PROJECT and TNHC agrees that it shall use commercially reasonable efforts to 

cause retaining walls along the property boundary with the adjacent Colony 

development on Estrella Drive and the property boundary along Las Virgenes 

Road, to meet all applicable Calabasas Municipal Code height standards to the 

extent feasible to complete the REVISED PROJECT. The REVISED PROJECT 

may contain certain non-legislative requests for development standard 

modifications within the REVISED PROJECT application, which may be 

requested pursuant to one or more entitlement pathways allowed under applicable 

provisions of state law and the Calabasas Municipal Code, including, without 

limitation, the establishment of Planned Development standards, requests for 

variances from applicable zoning requirements or modifications allowed under 

local ordinance or otherwise granted (e.g. pursuant to the State Density Bonus Law, 
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Gov. Code § 65915), as applicable, or other requests, waivers, incentives, and 

modifications within the City’s non-legislative, quasi-adjudicative discretion.  

1.4 “STIPULATED JUDGMENT” shall refer to the stipulated judgment attached 

hereto as Exhibit 2.  The PARTIES hereby mutually agree, acknowledge and 

represent to one another they have independently determined, after consulting with 

their respective legal counsel, that the STIPULATED JUDGMENT is fully 

consistent with, and implements, the RULING. As such, per the RULING, the 

STIPULATED JUDGMENT inter alia, directs CITY and CITY COUNCIL to 

approve the ORIGINAL PROJECT.  

1.5 “PROPOSED WRIT” shall refer to the PROPOSED WRIT attached hereto as 

Exhibit 3. The PARTIES likewise mutually agree, acknowledge and represent to 

one another they have independently determined, after consulting with their 

respective legal counsel, that the PROPOSED WRIT is fully consistent with, and 

implements, the RULING.  

1.6 “Expiration of any pertinent statutes of limitations” means all of the following 

events have occurred: (1) 90 days shall have passed from CITY’s approval of the 

REVISED PROJECT, (2) TNHC shall have agreed that a Notice of Determination 

or Notice of Exemption has properly posted in a manner sufficient to trigger an 

applicable 30-day or 35-day statute of limitations provided in Section 21167 of the 

Public Resources Code, or in the event TNHC has not so agreed, that 180 days shall 

have passed from the CITY’s approval of the REVISED PROJECT; (3) 180 days 

shall have passed since the execution of this AGREEMENT; and (4) no litigation 

has been served or filed seeking to challenge the CITY’s approval of the REVISED 

PROJECT or approval of this AGREEMENT, within either of the foregoing time 

periods, as applicable. 

1.7 “THIRD-PARTY OPPOSITION” means any court action or any other legal or 

constitutional proceeding or other step filed or undertaken by any person or entity 

to appeal, rescind, or otherwise challenge the full implementation of this 

AGREEMENT, the approval of the REVISED PROJECT, or the certification of 

the AMENDED FINAL EIR. 

2. Development Approval Process. This AGREEMENT does not constitute an approval of 

the REVISED PROJECT. By this AGREEMENT, the PARTIES agree that: 

2.1.1 The CITY will apply the standards, timing and applicable law 

identified in this AGREEMENT to its consideration of a REVISED 

PROJECT application. 

2.1.2 The CITY will consider in good faith a REVISED PROJECT, 

providing all necessary and appropriate process and reserving all 

discretion under applicable law and the CITY COUNCIL’s police 

powers. 
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2.1.3 Only if this AGREEMENT is approved and executed, and the 

conditions precedent identified in Section 3 occur, will 

PETITIONERS be required to provide the dismissals described in 

Section 3.  

2.2 The CITY makes no representation and provides no assurance that the REVISED 

PROJECT will be approved or that the AMENDED FINAL EIR will be certified. 

3. Resolution of ACTIONS. The CITY agrees not to contest the RULING in any manner. 

The CITY shall not seek any type of appellate review of any issue decided in the RULING, whether 

directly or indirectly, and shall not, inter alia, file any writ petition in the Court of Appeal, or file 

any notice of appeal of the Court’s RULING or any other future orders or judgments such as the 

STIPULATED JUDGMENT that implement, effectuate, or incorporate such RULING. The City 

shall not file any request for a new trial, motion for reconsideration, motion to vacate judgment or 

any other comparable act requesting that the Court reconsider or consider modifying any aspect of 

the RULING.  

3.2 In exchange, PETITIONERS shall dismiss the ACTIONS, including both the 

TNHC ACTION and the BIASC ACTION in full, with all still pending NON-

WRIT CLAIMS, and TNHC’s inverse condemnation claim, with prejudice, and 

agree not to seek to recover attorneys’ fees and costs as to any claim, subject to the 

provisions set forth in Sections 9 and 24 of this AGREEMENT, only when all of 

the following events occur: 

3.2.1 The AMENDED FINAL EIR is certified on or before January 10, 

2024, as provided in Section 5; 

3.2.2 The REVISED PROJECT entitlement is approved within 90 days of 

TNHC submitting a REVISED PROJECT application to the City’s 

Community Development Department; 

3.2.3 The CITY has issued building permits for the entirety of the 

REVISED PROJECT reflecting the full amount of credit against 

applicable fees provided in Section 8; and 

3.2.4 The expiration of any pertinent statutes of limitations has occurred, 

and, if applicable, any THIRD-PARTY OPPOSITION has been 

resolved such that the REVISED PROJECT can be completed and 

the final terms of this AGREEMENT can be fully effectuated. 

4. Ex Parte Application. Following their mutual execution of this AGREEMENT, the 

PARTIES agree their respective legal counsel will immediately file the ex parte application 

attached hereto as Exhibit 4 (“EX PARTE APPLICATION”) with the Court. 

5. Consideration of Certification of the AMENDED FINAL EIR. At the January 10, 2024 

CITY COUNCIL meeting, the CITY agrees to consider and take action on a resolution 

recommending certification of the AMENDED FINAL EIR, but take no further action at that time 
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to approve or disapprove the ORIGINAL PROJECT. The CITY, by and through the CITY 

COUNCIL, agrees to consider certification of the AMENDED FINAL EIR in good faith, reserving 

all discretion under applicable law and the CITY COUNCIL’s police powers. Notwithstanding 

such reservation of power, the CITY COUNCIL’s certification of the AMENDED FINAL EIR no 

later than January 10, 2024 is and shall remain a condition precedent to all of PETITIONERS’ 

performance obligations herein (but not to the effectiveness of this AGREEMENT). The PARTIES 

further mutually agree time is of the essence with respect to these and other timing requirements 

provided in Section 22. If the AMENDED FINAL EIR is not certified, PETITIONERS may 

immediately submit the STIPULATED JUDGMENT and PROPOSED WRIT to the Court by ex 

parte application and, in so doing, inform the Court the CITY has stipulated to the form of the 

STIPULATED JUDGMENT and PROPOSED WRIT, and thereafter proceed to prosecute the 

consolidated ACTIONS according to the existing and future orders of the Court.  

6. REVISED PROJECT Application.  If, in accordance with Section 5, CITY COUNCIL 

has certified the AMENDED FINAL EIR on or before January 10, 2024, then TNHC agrees to 

submit an application for the REVISED PROJECT, expressly agreeing to apply for no more than 

76 housing units as part of such REVISED PROJECT. 

7. Expedited Consideration of Revised Project Application. The CITY agrees that the 

CITY will bring the REVISED PROJECT to a hearing of the CITY COUNCIL for consideration 

of approval within 90 days from submission of TNHC’s REVISED PROJECT application. The 

CITY agrees to exercise its police powers to effectuate the terms of this AGREEMENT by 

expediting the processing of the REVISED PROJECT submittal, inclusive of CEQA compliance 

for project changes only (including findings, checklist and/or initial study) in compliance with 

Section 21166 of the Public Resources Code.  The CITY agrees to waive story pole procedures 

and other public hearings, including community development forums, the Development Review 

Committee, the Architectural Review Panel, and the Planning Commission for the Revised Project.  

The City will provide for public and CITY COUNCIL review and consideration of the Revised 

Project as an Action Item at a regularly scheduled CITY COUNCIL meeting at which public 

comments and testimony will be accepted.   

8. Standards Applicable to Revised Project.  

8.1 Pursuant to Gov. Code § 65589.5, subd. (o), the ORIGINAL PROJECT is vested 

against, and only subject to, those applicable “ordinances, policies and standards,” 

as defined in Gov. Code § 65589.5, subd. (o), specifically including those relating 

to development impact fees, capacity or connection fees or charges, permit or 

processing fees and other exactions, that were in effect at the time a complete 

application for the ORIGINAL PROJECT was submitted in September 

2017.  Accordingly, CITY agrees that the REVISED PROJECT shall, as well, only 

be subject to such “ordinances, policies and standards,” as defined in Gov. Code § 

65589.5, subd. (o), that were in effect in September 2017, unless TNHC consents 

to the application of any later-adopted ordinances, policies and standards.  

8.2 If the REVISED PROJECT does not include sufficient on-site affordable housing 

to satisfy the requirements of the CITY’s inclusionary housing ordinance, such that 
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an affordable housing in-lieu payment requirement is applicable to the REVISED 

PROJECT, a credit of $3.25 million shall be provided to offset such in-lieu fees, up 

to and including such fees charged at the time of issuance of all building permits 

for the REVISED PROJECT, in consideration for PETITIONERS’ agreement to 

dismiss their claims for attorneys’ fees and for inverse condemnation as provided 

by Section 3.  

8.3 If the REVISED PROJECT does include sufficient on-site affordable housing to 

satisfy the requirements of the CITY’s inclusionary housing ordinance, such that 

an affordable housing in-lieu payment requirement is not applicable to the 

REVISED PROJECT, a credit of up to $3.25 million shall be provided to offset 

planning fees, development impact fees, entitlement fees and other costs charged 

by the CITY in connection with the REVISED PROJECT, up to and including those 

fees charged at the time of issuance of all building permits for the REVISED 

PROJECT in consideration for PETITIONERS’ agreement to dismiss 

PETITIONERS’ claim for attorneys’ fees and for inverse condemnation as 

provided by Section 3.  

8.4 The PARTIES agree that fee credits provided for in Section 8.3 shall not apply 

against any portion of the CITY’s standard Building and Safety Plan Check fees 

that CITY pays a third-party contractor to provide.  

8.5 The PARTIES agree that such fee credits provided for in Section 8.3 shall apply 

only for CITY-imposed fees, as specified herein, because the CITY lacks the power 

to adjust fees imposed by other government agencies under applicable law. 

9. Revival and Approval of Original Project. 

9.1 PETITIONERS, by ex parte application, may at any time, but are not obligated to, 

immediately submit to the Court the PROPOSED JUDGMENT and PROPOSED 

WRIT, and in so doing, inform the Court the CITY has stipulated to the form of the 

PROPOSED JUDGMENT and PROPOSED WRIT, PETITIONERS may pursue 

their NON-WRIT CLAIMS and seek their attorneys’ fees and costs as prevailing 

parties under the RULING and PETITIONERS may thereafter proceed to prosecute 

the consolidated ACTIONS according to the existing and future orders of the Court, 

if any of the following occur:   

9.1.1 The conditions precedent to PETITIONERS’ obligations as 

specified in Section 5 are not satisfied on or before January 10, 2024, 

or 

9.1.2 The CITY violates its obligations in Section 3.1, including, but not 

limited to, taking any action to contest, appeal or seek 

reconsideration of the RULING, or 
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9.1.3 The CITY COUNCIL fails to approve the REVISED PROJECT 

within 90 days after TNHC submits an application therefor or 

otherwise violates Section 7, or 

9.1.4 365 days have passed from the commencement, filing or other 

initiation of a THIRD-PARTY OPPOSITION and such THIRD-

PARTY OPPOSITION either remains pending or has resulted in the 

rescission, reversal, or otherwise caused to be rendered invalid or 

unenforceable the CITY’s approval of the REVISED PROJECT, 

certification of the AMENDED FINAL EIR, or approval of this 

AGREEMENT, or 

9.1.5 The CITY takes any other action in breach of this AGREEMENT, 

including but not limited to failing to defend this AGREEMENT or 

the REVISED PROJECT in the event of any third party challenges 

to the validity or enforcement of this AGREEMENT in any court 

action or other proceeding.  

9.2 If any THIRD-PARTY OPPOSITION is commenced, then, during the 365-day 

period from the commencement, filing, or other initiation of such THIRD-PARTY 

OPPOSITION referred to in Section 9.1.4, PETITIONERS shall: 

9.2.1 Cooperate in good faith with CITY to persuade the REVISED 

PROJECT opponent to cease, withdraw, dismiss or otherwise end 

with prejudice the lawsuit or other proceeding undertaken to oppose, 

modify or delay the REVISED PROJECT and thereby allow the 

REVISED PROJECT to be completed and the terms of this 

AGREEMENT to be fully effectuated; 

9.2.2 Cooperate in good faith with CITY on commercially reasonable 

terms to reach a settlement agreement with the REVISED 

PROJECT opponent that results in the withdrawal, dismissal with 

prejudice, or other cessation of the THIRD-PARTY OPPOSITION; 

for purposes of this provision, a “commercially reasonable” terms 

do not include modifications to the REVISED PROJECT; 

9.2.3 Take actions jointly with CITY, including but not limited to filing 

joint motions to oppose, reject, dismiss with prejudice, or otherwise 

cause the cessation of the THIRD-PARTY OPPOSITION, and 

thereby allow the REVISED PROJECT to be completed and the 

final terms of this AGREEMENT to be fully effectuated. 

9.3 In the event that PETITIONERS file an ex parte application pursuant to Section 

9.1, CITY agrees not to file any objection to, or appeal of, the PROPOSED 

JUDGMENT and/or PROPOSED WRIT, provided that PETITIONERS have 
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complied with their obligations to submit an application for the REVISED 

PROJECT pursuant to Section 6, as applicable. 

10. Post-Entitlement Processing. Irrespective of whether the CITY ultimately approves the 

ORIGINAL PROJECT or the REVISED PROJECT, the CITY shall expedite the processing of all 

post-entitlement permits required for any such project that may be ultimately approved, including 

but not limited to all grading and building permits.  The CITY shall act promptly upon any such 

post-entitlement permits, shall process them on the basis of solely objective, non-discretionary 

criteria established by applicable legal requirements, and shall provide a dedicated, single-point-

of-contact inspector to assist in expediting such processing at no additional cost to TNHC. The 

CITY shall expeditiously cooperate in any and all efforts by TNHC to seek and obtain permits or 

other approvals for the REVISED PROJECT or the ORIGINAL PROJECT that may be required 

from other federal, state, local, regional or similar public agencies.  The PARTIES agree to 

mutually request the Court to retain continuing jurisdiction to enforce this and all other terms of 

this AGREEMENT pursuant to Section 664.6 of the California Code of Civil Procedure. 

PETITIONERS reserve their rights to maintain that any failure by CITY officials to comply with 

this provision could demonstrate “bad faith” on the part of the CITY and could subject the CITY 

to applicable penalties. 

11. Evidence Code Section 1152. The terms of this AGREEMENT, and all communications 

and drafts related to this AGREEMENT, are subject to Evidence Code section 1152, and shall not 

be admissible as evidence in the consolidated ACTIONS for the purpose of proving the fact or 

extent of any PARTY’s liability, but may be admissible for other purposes including the 

AGREEMENT’s enforcement. 

12. No Admission of Liability. Nothing contained herein shall be construed as an admission 

or acknowledgment of any fact, legal issue, claim or defense on the part of any PARTY. The 

PARTIES agree any such interpretation of this AGREEMENT is hereby expressly disclaimed. 

13. Execution in Counterparts.  This AGREEMENT may be executed in one or more 

original, facsimile, photocopied or emailed counterparts, each of which shall be deemed valid, 

binding and admissible, as though an original, but which together will constitute one and the same 

instrument. The PARTIES may sign by electronic signatures as defined in the Uniform Electronic 

Signatures Act, specifically Civil Code section 1633.2, subd. (h).  

14. Authority to Execute. Each PARTY hereby warrants and represents to the other(s), with 

the intent the other(s) might conclusively rely thereon, that the person(s) signing this 

AGREEMENT on behalf of such PARTY has/have full and complete authority to do so as the 

PARTY’s duly authorized agent(s), and that the execution and delivery of this AGREEMENT 

does not and will not cause such PARTY to be in breach or violation of any agreement, covenant 

or legal duty by which such PARTY or any of their respective agents or affiliates are bound. 

15. Headings. The heading titles for each section of this AGREEMENT are included only as 

a guide to the contents and are not to be considered as controlling, enlarging, or restricting the 

interpretation of the AGREEMENT. 
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16. Each Party’s Role in Drafting the Agreement. Each PARTY has had an opportunity to 

review the AGREEMENT, confer with legal counsel regarding the meaning of the  AGREEMENT, 

and negotiate revisions to the AGREEMENT. Accordingly, no PARTY shall have the right to 

rely on Civil Code section 1654, or related common law principles, to interpret any purported or 

actual uncertainty in the AGREEMENT’s meaning. 

17. Governing Law; Venue. This AGREEMENT shall be governed by the laws of the State 

of     California. Any suit, claim or legal proceeding of any kind related to this AGREEMENT shall 

be heard and filed in a court of competent jurisdiction in the County of Los Angeles. 

18. Integration and Modifications. This AGREEMENT and its exhibits contain all the 

representations and the   entire agreement and understanding among the PARTIES with respect to 

the subject matter hereof, and supersedes all prior understandings, agreements (whether written, 

verbal, implied or otherwise) and communications with respect thereto. None of the terms hereof 

shall be amended, waived, or otherwise modified except pursuant to a written instrument duly 

executed by all the PARTIES. 

19. Successors and Assigns; Waiver.  The PARTIES acknowledge and agree that because 

the SITE is located in the CITY, the CITY’s obligations hereunder are specific to the CITY and 

cannot be assigned without prior written consent of TNHC. Subject to the preceding sentence, this 

AGREEMENT, and the transactions contemplated hereunder, shall be binding upon and inure to 

the benefit of the PARTIES hereto and their beneficiaries, legal representatives, successors and 

assigns in and to the SITE that is the subject hereof.  Without limiting the foregoing, TNHC agrees 

to notify potential purchasers of the SITE of the existence of this AGREEMENT, including 

without limitation the provisions of section 6 and section 9 hereof.  No failure or delay of any party 

in exercising any right or remedy hereunder shall operate as a waiver thereof. 

20. No Third Party Beneficiaries. Nothing in this AGREEMENT, whether express or 

implied, is intended (i) to confer any rights, benefits or remedies under or by reason of this 

AGREEMENT on  any person or entity other than the PARTIES and their respective successors 

and permitted assigns, (ii) to relieve, terminate or discharge any obligation or liability of any 

person or entity not a party to this AGREEMENT to any PARTY hereto, or (iii) to give any third 

person or entity any right of subrogation or action against any PARTY. 

21. Cooperation in Challenge to Settlement Agreement. The PARTIES shall mutually 

cooperate with each other in any litigation, administrative action, or other proceeding brought by 

a third party or parties challenging this AGREEMENT or the REVISED PROJECT. No PARTY 

shall induce, recommend or otherwise make any comment or statement to any person or entity to 

encourage a challenge to this AGREEMENT or to the acts identified herein. 

22. Time Is of The Essence.   The PARTIES acknowledge and agree that TIME IS OF THE 

ESSENCE for the performance of all actions required or permitted to be taken under this 

AGREEMENT.  Failure to timely perform any of the terms, conditions, obligations, or provisions 

hereof by either PARTY shall constitute a material breach of the AGREEMENT by the PARTY 

so failing to perform, or, as applicable, shall constitute the non-occurrence of a condition precedent 

to the other party’s performance obligations. 
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23. Cooperation of The Parties. Each of the PARTIES agree to execute and deliver to the 

other PARTIES all additional documents, instruments and ensuing agreements, and to take such 

additional actions as may from time to time be necessary or appropriate to implement the terms 

and conditions of this AGREEMENT.  The PARTIES pledge to use their best efforts, in good faith 

to ensure the timely and complete implementation of the undertakings in this AGREEMENT and 

specifically to ensure the prompt and successful implementation of either the ORIGINAL 

PROJECT or REVISED PROJECT, as applicable. 

24. Enforcement. The PARTIES agree that remedies at law may be inadequate to protect 

against any actual or threatened breach of this AGREEMENT and that, without limiting any other 

rights and remedies otherwise available, injunctive relief, specific performance, or other equitable 

relief shall be available in the event of any actual or threatened breach of this AGREEMENT. The 

PARTIES agree that no bond need be posted to obtain injunctive or equitable relief, but if required 

by law or the court, the PARTIES consent to a bond in the lowest amount permitted by law.  The 

PARTIES further agree that if legal enforcement of this AGREEMENT becomes necessary, the 

PARTY or PARTIES who prevail in either seeking or resisting such enforcement shall be entitled 

to an award of their actual legal and/or expert fees and related costs against the non-prevailing 

PARTY or PARTIES. 

25. Notices. All notices required or contemplated to be given related to this AGREEMENT 

shall be made as follows via both email and U.S. mail as follows: 

If to PETITIONERS, or any of them: Miek Harbur 

Executive Vice President, General Counsel 

New Home Co. 

15231 Laguna Canyon Rd., Suite 250 

Irvine, CA 92618, 

mharbur@NewHomeCo.com 

 

Daniel Golub, Partner 

Holland & Knight LLP 

560 Mission Street, 19th Floor 

San Francisco, CA 94105 

Daniel.Golub@hklaw.com 

 

mailto:mharbur@NewHomeCo.com
mailto:Daniel.Golub@hklaw.com
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If to CITY or CITY COUNCIL, or any of 

them: 

Kindon Meik 

City Manager, City of Calabasas 

100 Civic Center Way 

Calabasas CA 91302 

kmeik@cityofcalabasas.com 

 

Matthew T. Summers 

City Attorney, City of Calabasas 

Colantuono, Highsmith & Whatley, PC 

790 E Colorado Blvd Suite 850 

Pasadena CA 91101 

msummers@chwlaw.us 

  

mailto:kmeik@cityofcalabasas.com
mailto:msummers@chwlaw.us


January 5, 2023
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SIGNATURES 

The Parties have executed this Agreement by their respective signatures below. 

    

FOR PETITIONERS: 

DATED: _____________________  ________________________________ 

Matthew R. Zaist, Chief Executive 

Officer 

Authorized Signatory for TNHC 

Canyon Oaks LLC 

 

DATED:_____________________  ________________________________ 

Craig Foster, Executive Vice 

President/COO 

Authorized Signatory for Building 

Industry of Southern California, Inc.   

 

 

Approved as to form and content: 

HOLLAND & KNIGHT LLP 

 

 

By:        

       Daniel R. Golub 

 

mhernandez
Stamp

mhernandez
Stamp
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FOR THE CITY: 

DATED:_____________________ ________________________________ 

Alicia Weintraub, Mayor and 

Authorized Signatory for City Council 

of the City of Calabasas 

DATED:_____________________ ________________________________ 

Kindon Meik, City Manager of, and 

Authorized Signatory for, City of 

Calabasas 

ATTEST: 

_________________________________ 

Maricela Hernandez, MMC 

City Clerk 

City of Calabasas 

Approved as to form and content: 

COLANTUONO, HIGHSMITH & WHATLEY, PC 

By: 

       Matthew T. Summers 

       City Attorney, Calabasas 

1/5/2024

1/5/2024
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Stamp
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Stamp
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HOLLAND & KNIGHT LLP 
Jennifer L. Hernandez, (State Bar No. 114951) 
Daniel R. Golub (State Bar No. 286729) 
Deborah Brundy (State Bar No. 334815) 
560 Mission Street, Suite 1900 
San Francisco, California 94105 
Tel: (415) 743-6900 
Fax: (415) 743-6910 
Email: jennifer.hernandez@hklaw.com 

daniel.golub@hklaw.com 
deborah.brundy@hklaw.com 

Attorneys for Petitioners and Plaintiffs 
TNHC CANYON OAKS LLC and BUILDING 
INDUSTRY ASSOCIATION OF SOUTHERN 
CALIFORNIA 

MATTHEW T. SUMMERS, State Bar No. 280496 
msummers@chwlaw.us 
HOLLY O. WHATLEY, State Bar No. 160259 
hwhatley@chwlaw.us 
ALENA SHAMOS, State Bar No. 216548 
ashamos@chwlaw.us 
MEGHAN A. WHARTON, State Bar No. 250498 
mwharton@chwlaw.us 
COLANTUONO, HIGHSMITH & WHATLEY, PC 
790 E. Colorado Boulevard, Suite 850 
Pasadena, California 91101-2109 
Telephone: (213) 542-5700 
Facsimile: (213) 542-5710 

Attorneys for Respondents and Defendants 
CITY OF CALABASAS, CITY COUNCIL OF 
CALABASAS 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF LOS ANGELES, CENTRAL DISTRICT 

TNHC CANYON OAKS LLC, A 
DELAWARE 
LIMITED LIABILITY COMPANY, 

Petitioner and Plaintiff, 

v. 

CITY OF CALABASAS; CITY COUNCIL 
OF 
THE CITY OF CALABASAS; and DOES 1 
through 100, inclusive, 

Respondents and Defendants. 

Case No. 21STCP01819 

[PROPOSED] STIPULATED 
JUDGMENT 

Hon. Curtis A. Kin 

Action Filed: June 4, 2021 
Trial Date: August 31, 2023 

Dept.: 82 

[Exempt From Filing Fee 
Government Code § 6103] 
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STIPULATION 

WHEREAS, on June 4, 2021,  petitioner and plaintiff TNHC Canyon Oaks LLC, a Delaware 

limited liability company (“TNHC”) filed its verified petition for writ of mandate and complaint in 

this consolidated action as Case No. 21STCP01819 and, on August 20, 2021, petitioner and plaintiff 

Building Industry Association of Southern California (“BIASC”) BIASC filed its verified petition for 

writ of mandate and complaint as Case No. 21STCP02726. 

WHEREAS, on November 4, 2021, the Court consolidated both petitions, designated Case 

No. 21STCP01819 as the lead case and stayed TNHC’s and BIASC’s non-writ claims including, but 

not limited to, TNHC’s inverse condemnation cause of action pending resolution of TNHC’s and 

BIASC’s writ of mandate claims.  

WHEREAS, respondents and defendants City of Calabasas and the City Council of the City 

of Calabasas (collectively, “CITY”) opposed TNHC’s and BIASC’s writ of mandate claims. 

 WHEREAS, on November 27, 2023, after receipt of the record, a full briefing and argument 

by counsel, the Court issued its Ruling on TNHC’s and BIASC’s writ of mandate claims granting the 

petitions of TNHC and BIASC.  

WHEREAS, following receipt of the Court’s Ruling, the Parties entered into the written 

settlement agreement (“AGREEMENT”) attached hereto as Exhibit 1.  

WHEREAS, pursuant to the terms of the AGREEMENT, the Parties respectfully ask the 

Court to (1) retain jurisdiction to enforce the AGREEMENT pursuant to Code of Civil Procedure 

section 664.6, (2) enter Judgment in the form attached hereto as Exhibit 2 and (3) take such other 

action as necessary or convenient to now restore TNHC’s and BIASC’s non-writ claims to the Court’s 

active civil calendar for trial and disposition. 

DATED: _____________________ ________________________________ 
Daniel R. Golub 

Counsel for Petitioners and Plaintiffs TNHC Canyon 
Oaks LLC and Building Und 

January 5, 2023
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DATED: _____________________ ________________________________ 

Matthew Summers 

Counsel for Respondents and Defendants City of 
Calabasas and Calabasas City Council 

 
  

January 5, 2024
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Based on the stipulation of the parties, the Court HEREBY ENTERS JUDGMENT AS 

FOLLOWS: 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS: 

1. For the reasons set forth in this Court’s November 27, 2023 Ruling on Petition for Writ 

of Mandate, Judgment is entered in favor of petitioners and plaintiffs TNHC Canyon Oaks LLC and 

Building Industry of Southern California (collectively, “PETITIONERS”), and against respondents 

and defendants City of Calabasas and the Calabasas City Council (collectively, 

“RESPONDENTS”) on PETITIONERS’ joint petitions for writ of mandate. 

2. The Clerk of Court shall issue the accompanying Peremptory Writ of Mandate 

(“WRIT”) commanding RESPONDENTS to take the following actions: 

a. Set aside the Calabasas City Council’s adoption of Resolution No. 2021-1731 and all 

aspects of the Council’s decision of May 26, 2021 to disapprove the West Village 

Project that was the subject of that resolution and decision (“PROJECT”), or confirm 

that RESPONDENTS understand the Ruling to have had the legal effect of setting 

aside the Calabasas City Council’s adoption of Resolution No. 2021-1731 and all 

aspects of the Council’s decision of May 26, 2021 to disapprove the PROJECT. 

b. Take action to approve the PROJECT, including the PROJECT’s requested 

incentives, waivers and parking reductions for: 1) building heights exceeding the 35-

foot maximum allowable limit; 2) retaining wall heights exceeding the maximum 

allowable limit; and 3) a statutory reduced parking allowance, to which the 

PROJECT is entitled pursuant to Gov. Code § 65915. 

3. As required by Gov. Code § 65589.5(k)-(l), the Court retains jurisdiction to ensure that 

its order is carried out and to determine whether to order remedies for any noncompliance with the 

WRIT under applicable law.  The Court orders Respondents to file with the Court and serve on all 

parties a return to the WRIT not later than 60 days from the date RESPONDENTS are served with 

this WRIT, in which return RESPONDENTS shall demonstrate that they have complied with the 

WRIT.  
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4. Per the PARTIES’ joint request and Code of Civil Procedure section 664.6, the Court 

further retains jurisdiction to enforce the terms of the Parties written settlement agreement 

(“AGREEMENT”) attached hereto as Exhibit 1.  

5. As prevailing parties, PETITIONERS are entitled to recover costs of suit, and the Court 

retains jurisdiction over any motions regarding costs and attorney’s fees, subject to Cal. Rules of 

Court, Rules 3.1700 and 3.1702. 

 
DATED: ____________________   

_________________________ 
CURTIS A. KIN 
JUDGE OF THE SUPERIOR COURT 

 



EXHIBIT 3 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

337300.1  5 
[PROPOSED] PEREMPTORY WRIT OF MANDATE 

H
ol

la
nd

 &
 K

ni
gh

t L
LP

 
56

0 
M

is
sio

n 
St

re
et

, S
ui

te
 1

90
0 

Sa
n 

Fr
an

ci
sc

o,
 C

A
  9

41
05

 
Te

l: 
41

5.
74

3.
69

00
 

Fa
x:

 4
15

.7
43

.6
91

0 

HOLLAND & KNIGHT LLP 
Jennifer L. Hernandez, (State Bar No. 114951) 
Daniel R. Golub (State Bar No. 286729) 
Deborah Brundy (State Bar No. 334815) 
560 Mission Street, Suite 1900 
San Francisco, California 94105 
Tel: (415) 743-6900 
Fax: (415) 743-6910 
Email: jennifer.hernandez@hklaw.com 
 daniel.golub@hklaw.com 
 deborah.brundy@hklaw.com 
 
Attorneys for Petitioners and Plaintiffs 
TNHC CANYON OAKS LLC and BUILDING 
INDUSTRY ASSOCIATION OF SOUTHERN 
CALIFORNIA 
 
MATTHEW T. SUMMERS, State Bar No. 280496 
msummers@chwlaw.us 
HOLLY O. WHATLEY, State Bar No. 160259 
hwhatley@chwlaw.us 
ALENA SHAMOS, State Bar No. 216548 
ashamos@chwlaw.us 
MEGHAN A. WHARTON, State Bar No. 250498 
mwharton@chwlaw.us 
COLANTUONO, HIGHSMITH & WHATLEY, PC 
790 E. Colorado Boulevard, Suite 850 
Pasadena, California 91101-2109 
Telephone: (213) 542-5700 
Facsimile: (213) 542-5710 
 
Attorneys for Respondents and Defendants 
CITY OF CALABASAS, CITY COUNCIL OF 
CALABASAS 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF LOS ANGELES, CENTRAL DISTRICT 

TNHC CANYON OAKS LLC, A 
DELAWARE 
LIMITED LIABILITY COMPANY, 
 

Petitioner and Plaintiff, 
 

v. 
 
CITY OF CALABASAS; CITY COUNCIL 
OF 
THE CITY OF CALABASAS; and DOES 1 
through 100, inclusive, 
 

Respondents and Defendants. 
 

 Case No. 21STCP01819 
 
[PROPOSED] PEREMPTORY WRIT OF 
MANDATE 
 
Hon. Curtis A. Kin 
 
Action Filed: June 4, 2021 
Trial Date: August 31, 2023 
 
Dept.: 82 

[Exempt From Filing Fee 
Government Code § 6103] 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

337300.1  6 
[PROPOSED] PEREMPTORY WRIT OF MANDATE 

H
ol

la
nd

 &
 K

ni
gh

t L
LP

 
56

0 
M

is
sio

n 
St

re
et

, S
ui

te
 1

90
0 

Sa
n 

Fr
an

ci
sc

o,
 C

A
  9

41
05

 
Te

l: 
41

5.
74

3.
69

00
 

Fa
x:

 4
15

.7
43

.6
91

0 
Whereas a ruling was entered on November 27, 2023, ordering that a peremptory writ of mandate 

issue; 

Whereas, in accordance with the November 27 ruling the following Writ is hereby issued to the 

City of Calabasas and the City Council of Calabasas (collectively, “Respondents”):  

 

YOU ARE HEREBY COMMANDED TO: Take the following actions not later than 60 days from 

the date you are served with the Writ: 

 

1. To set aside the Calabasas City Council’s adoption of Resolution No. 2021-1731 and all 

aspects of the Council’s decision of May 26, 2021 to disapprove the West Village Project 

(“Project”) that was the subject of that resolution and decision, or confirm that Respondents 

understand the Ruling to have had the legal effect of setting aside the Calabasas City 

Council’s adoption of Resolution No. 2021-1731 and all aspects of the Council’s decision of 

May 26, 2021 to disapprove the West Village Project. 

 

2. To take action to approve the Project, including the Project’s requested incentives, waivers 

and parking reductions for: 1) building heights exceeding the 35-foot maximum allowable 

limit; 2) retaining wall heights exceeding the maximum allowable limit; and 3) a statutory 

reduced parking allowance, to which the Project is entitled pursuant to Gov. Code § 65915. 

 

YOU ARE FURTHER COMMANDED to make a return to this Writ within 60 days of its receipt, 

setting forth what you have done to comply.  

 

As required by Gov. Code § 65589.5(k)-(l), the Court shall retain jurisdiction to ensure that its order 

is carried out and to determine whether to order remedies for any noncompliance with this Writ 

under applicable law.  The Court orders Respondents to file with the Court and serve on all parties a 

return to this Writ not later than 60 days from the date Respondents are served with this Writ, in 

which return Respondents shall demonstrate that they have complied with this Writ.  
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Pursuant to Section 1096 of the Code of Civil Procedure, the Court orders that electronic service of 

the Writ upon Respondents’ counsel of record constitutes personal service of the Writ upon all 

named Respondents for all purposes, including but not limited to for purposes of Sections 1096 and 

1097 of the Code of Civil Procedure. 

 
 
[SEAL]  CLERK OF THE SUPERIOR COURT 

 
 
_________________________ 
Deputy Clerk 
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HOLLAND & KNIGHT LLP 
Jennifer L. Hernandez, (State Bar No. 114951) 
Daniel R. Golub (State Bar No. 286729) 
Deborah Brundy (State Bar No. 334815) 
560 Mission Street, Suite 1900 
San Francisco, California 94105 
Tel: (415) 743-6900 
Fax: (415) 743-6910 
Email: jennifer.hernandez@hklaw.com 
 daniel.golub@hklaw.com 
 deborah.brundy@hklaw.com 
 
Attorneys for Petitioners and Plaintiffs 
TNHC CANYON OAKS LLC and BUILDING 
INDUSTRY ASSOCIATION OF SOUTHERN 
CALIFORNIA 
 
MATTHEW T. SUMMERS, State Bar No. 280496 
msummers@chwlaw.us 
HOLLY O. WHATLEY, State Bar No. 160259 
hwhatley@chwlaw.us 
ALENA SHAMOS, State Bar No. 216548 
ashamos@chwlaw.us 
MEGHAN A. WHARTON, State Bar No. 250498 
mwharton@chwlaw.us 
COLANTUONO, HIGHSMITH & WHATLEY, PC 
790 E. Colorado Boulevard, Suite 850 
Pasadena, California 91101-2109 
Telephone: (213) 542-5700 
Facsimile: (213) 542-5710 
 
Attorneys for Respondents and Defendants 
CITY OF CALABASAS, CITY COUNCIL OF 
CALABASAS 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF LOS ANGELES, CENTRAL DISTRICT 

TNHC CANYON OAKS LLC, A 
DELAWARE 
LIMITED LIABILITY COMPANY, 
 

Petitioner and Plaintiff, 
 

v. 
 
CITY OF CALABASAS; CITY COUNCIL 
OF 
THE CITY OF CALABASAS; and DOES 1 
through 100, inclusive, 
 

Respondents and Defendants. 
 

 Case No. 21STCP01819 
 
[PROPOSED] ORDER FOLLOWING 
EX PARTE HEARING ON ISSUES 
 
Hon. Curtis A. Kin 
 
Action Filed: June 4, 2021 
Trial Date: August 31, 2023 
 
Hearing Date: January 8, 2024 
Time: 8:30 a.m. 
Dept.: 82 

[Exempt From Filing Fee 
Government Code § 6103] 
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 2 
ORDER FOLLOWING EX PARTE HEARING ON ISSUES 

On January 8, 2024 at 8:30 a.m. in Department 82 of the above-entitled Court, located at 111 

N. Hill Street, Los Angeles, CA 90012, Petitioner and Plaintiff TNHC Canyon Oaks LLC 

(“TNHC”), Petitioner and Plaintiff Building Industry Association of Southern California (“BIASC”) 

(TNHC and BIASC collectively, “Petitioners”), and Respondents and Defendants City of Calabasas 

and Calabasas City Council (“Respondents” or “City”) (Petitioners and Respondents collectively, 

the “Parties”) applied ex parte for an order: (a) continuing the January 25, 2024 status conference; 

(b) for the Court to retain jurisdiction to enforce the parties’ settlement agreement pursuant to, inter 

alia, Code of Civil Procedure section 664.6; and (c) to stay the action , pending completion of the 

settlement terms, provided, however, that Petitioners may file with the Court the Stipulated 

Judgment and Proposed Writ, and request that both immediately enter, if the applicable conditions 

or events described in the Settlement Agreement occur or fail to occur before the stay otherwise 

expires. 

 Having considered the Application, the fully executed Settlement Agreement, the 

supporting Memorandum of Points and Authorities, the Declaration of Meghan A. Wharton and 

Stipulation Regarding Settlement, as well as the papers, records, and files of this action, 

THE JOINT EX PARTE APPLICATION IS GRANTED: 

IT IS HEREBY ORDERED THAT the Court retains jurisdiction to enforce the Parties’ 

Settlement Agreement pursuant to, inter alia, Code of Civil Procedure section 664.6; 

IT IS FURTHER ORDERED THAT the January 25, 2024 status conference is continued to 

_______________________ at __________________; 

IT IS FURTHER ORDERED THAT the status conference report is due six court days before 

the rescheduled status conference;  

IT IS FURTHER ORDERED THAT this action is hereby STAYED until the date of the 

rescheduled status conference, provided, however, that Petitioners retain the right to file a further ex 

parte application seeking the immediate entry of the Stipulated Judgment and Proposed Writ, and 

request that both immediately enter, if the applicable conditions or events described in the 

Settlement Agreement occur or fail to occur before the stay otherwise expires.  

SO ORDERED. 
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 3 
ORDER FOLLOWING EX PARTE HEARING ON ISSUES 

DATED: ____________________   
_________________________ 
CURTIS A. KIN 
JUDGE OF THE SUPERIOR COURT 

 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

337277.2  

 1  
JOINT EX PARTE APPLICATION TO CONTINUE STATUS CONFERENCE; FOR RETENTION OF 

JURISDICTION; AND STAY PENDING COMPLETION OF SETTLEMENT 
 

C
O

LA
N

T
U

O
N

O
, H

IG
H

SM
IT

H
 &

 W
H

A
T

LE
Y

, P
C

 
79

0 
E.

 C
O

LO
R

A
D

O
 B

O
U

LE
VA

R
D

, S
U

IT
E 

85
0 

PA
SA

D
EN

A
, C

A
LI

FO
R

N
IA

 9
11

01
-2

10
9 

HOLLAND & KNIGHT LLP 
Jennifer L. Hernandez, (State Bar No. 114951) 
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Fax: (415) 743-6910 
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 daniel.golub@hklaw.com 
 deborah.brundy@hklaw.com 
 
Attorneys for Petitioners and Plaintiffs 
TNHC CANYON OAKS LLC and BUILDING 
INDUSTRY ASSOCIATION OF SOUTHERN 
CALIFORNIA 
 
MATTHEW T. SUMMERS, State Bar No. 280496 
msummers@chwlaw.us 
HOLLY O. WHATLEY, State Bar No. 160259 
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ALENA SHAMOS, State Bar No. 216548 
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Facsimile: (213) 542-5710 
 
Attorneys for Respondents and Defendants 
CITY OF CALABASAS, CITY COUNCIL OF CALABASAS 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF LOS ANGELES, CENTRAL DISTRICT 

TNHC CANYON OAKS LLC, A 
DELAWARE 
LIMITED LIABILITY COMPANY, 
 

Petitioner and Plaintiff, 
 

v. 
 
CITY OF CALABASAS; CITY COUNCIL 
OF 
THE CITY OF CALABASAS; and DOES 1 
through 100, inclusive, 
 

Respondents and Defendants. 
 

 Case No. 21STCP01819 
 
JOINT EX PARTE APPLICATION TO 
CONTINUE STATUS CONFERENCE; 
FOR RETENTION OF JURISDICTION; 
AND STAY PENDING COMPLETION 
OF SETTLEMENT; MEMORANDUM; 
AND ATTORNEY DECLARATION 
 
Hon. Curtis A. Kin 
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Hearing Date: January 8, 2024 
Time: 8:30 a.m. 
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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE THAT ON January 8, 2024 at 8:30 a.m. or as soon thereafter as 

this matter may be heard, in Department 82 of the above-entitled Court, located at 111 N. Hill 

Street, Los Angeles, CA 90012, Petitioner and Plaintiff TNHC Canyon Oaks LLC (“TNHC”), 

Petitioner and Plaintiff Building Industry Association of Southern California (“BIASC”) (TNHC 

and BIASC collectively, “Petitioners”), and Respondents and Defendants City of Calabasas and 

Calabasas City Council (“Respondents” or “City”) (Petitioners and Respondents collectively, the 

“Parties”) will and hereby do jointly apply ex parte for an order: (a) continuing the January 25, 

2024 status conference; (b) for the Court to retain jurisdiction to enforce the parties’ settlement 

agreement pursuant, inter alia, to Code of Civil Procedure section 664.6; and (c) to stay the action 

pending completion of the settlement terms as set forth accompanying Stipulation Regarding 

Settlement and [Proposed] Order Following Ex Parte Hearing on Issues, provided, however, that 

Petitioners may file with the Court the Stipulated Judgment and Proposed Writ, and request that 

both immediately enter, if the applicable conditions or events described in the Settlement 

Agreement occur or fail to occur before the stay otherwise expires. 

Ex parte relief is necessary due to impending deadlines for entry of judgment and for 

appellate relief and the impending deadlines in the Parties’ Settlement Agreement. (Wharton Dec., 

¶ 3; Cal. Rules of Court, rule 3.1202(c).)   

The contact information for the Parties is as follows (Cal. Rules of Court, rule 3.1202(a)): 

Daniel R. Golub, Esq. 
HOLLAND & KNIGHT LLP 
560 Mission Street, Suite 1900 
San Francisco, California 94105 
Tel: (415) 743-6976 
Email:  daniel.golub@hklaw.com 

Matthew T. Summers, Esq.  
COLANTUONO, HIGHSMITH & WHATLEY, PC 
790 E. Colorado Boulevard, Suite 850 
Pasadena, California 91101-2109 
Tel: (213) 542-5700 
Email: msummers@chwlaw.us 

This Application is based on this Notice; the Memorandum of Points and Authorities; the  

mailto:daniel.golub@hklaw.com
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Declaration of Meghan A. Wharton; the concurrently filed Stipulation Regarding Settlement, as 

well as the papers, records, and files of this action, and any argument and evidence the Court may 

permit at the hearing. 

As required by the Rules of Court, the City discloses it previously sought ex parte relief in 

this action in December 8, 2023, when it applied for an extension for deadline to file a writ with 

the Court of Appeal under Government Code section 65589.5, subdivision (m). (Cal Rules of 

Court, rule 3.1202(b).) The unopposed application was granted on December 11, 2023.   

 
DATED:  January ___, 2024 HOLLAND & KNIGHT LLP 
 
 
 
  
 JENNIFER L. HERNANDEZ 

DANIEL R. GOLUB 
DEBORAH BRUNDY 
Attorneys for Petitioners and Plaintiffs 
TNHC CANYON OAKS LLC and BUILDING 
INDUSTRY ASSOCIATION OF SOUTHERN 
CALIFORNIA 

 

DATED:  January ___, 2024 COLANTUONO, HIGHSMITH & 
WHATLEY, PC 

 
 
 
  
 MATTHEW T. SUMMERS 

HOLLY O. WHATLEY 
ALENA SHAMOS 
MEGHAN A. WHARTON 
Attorneys for Respondents and Defendants 
CITY OF CALABASAS, CITY COUNCIL OF 
CALABASAS 
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MEMORANDUM 

I. INTRODUCTION AND SUMMARY OF THE ARGUMENT

On November 27, 2023, this Court filed and served the Parties, via US Mail, with the

November 27 Order attaching the November 27, 2023 Ruling in the above-captioned action. That 

same day, Petitioners electronically served the City with Notice of Entry of the November 27 

Order, and the next day Petitioners served Notice of Entry of the November 27 Ruling.  

The Parties have since engaged in settlement negotiations and have agreed to settlement 

terms set forth in the Settlement Agreement (attached as Exhibit 1 to the accompanying 

Stipulation Regarding Settlement) over which they ask this Court to retain jurisdiction for the 

purposes of enforcement pursuant to Code of Civil Procedure section 664.6, as set forth in the 

following Stipulation Regarding Settlement and the accompanying proposed ex parte order. The 

Parties also ask the Court to continue the January 25, 2024 status conference. The Parties further 

ask that the Court exercise its discretion to stay this action, pending fulfillment of the Settlement 

Agreement’s terms, provided, however, that Petitioners may file with the Court the Stipulated 

Judgment and Proposed Writ, and request that both immediately enter, if the applicable conditions 

or events described in the Settlement Agreement occur or fail to occur before the stay otherwise 

expires. As set forth herein, good cause exists to grant this ex parte application.1  

II. COURT OVERSIGHT TO ENFORCE THE SETTLEMENT IS

AUTHORIZED

Code of Civil Procedure section 664.6 allows the Parties to request the court retain

jurisdiction to enforce the terms of the Settlement Agreement until performance in full by the 

Parties. (Code Civ. Proc., § 664.6; Wackeen v. Malis (2002) 97 Cal.App.4th 429, 439–441; 

Ironridge Global IV, Ltd. v. ScripsAmerica, Inc. (2015) 238 Cal.App.4th 259, 267.) Such a  request 

for the trial court must be made (1) during the pendency of the case and (2) in a writing signed by 

the parties or their attorneys). (Code Civ. Proc., § 664.6, subd. (a, b).) The request must also be 

1 “What constitutes ‘good cause’ depends largely upon the circumstances of each case.” (Bartlett Hayward Co. v. 
Industrial Acc. Commission (1928) 203 Cal. 522, 532; see also Hernandez-Valenzuela v. Superior Court (2022) 75 
Cal.App.5th 1108, 1124.)  
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express, clear, and unambiguous. (Wackeen, supra, 97 Cal.App.4th at p. 440) 

The accompanying Settlement Agreement meets these requirements. The Settlement 

Agreement calls for future performance and the satisfaction of various conditions. In addition, the 

Settlement Agreement provides for the immediate entry of a [proposed] Stipulated Judgment and 

Proposed Writ should certain triggering events occur. Thus, the Court’s continued ability to 

monitor the Settlement Agreement’s performance and determine the satisfaction or non-

satisfaction of such conditions and events is both mutually desirable and practically necessary. The 

Court’s retention of enforcement authority is expressly authorized under Section 664.6, 

subdivision (a), which provides: 

If parties to pending litigation stipulate, in a writing signed by the 
parties outside of the presence of the court or orally before the court, 
for settlement of the case, or part thereof, the court, upon motion, 
may enter judgment pursuant to the terms of the settlement. If 
requested by the parties, the court may retain jurisdiction over the 
parties to enforce the settlement until performance in full of the 
terms of the settlement. 

(Code Civ. Proc., § 664.6, subd. (a); see, Critzer v. Enos (2010) 187 Cal.App.4th 1242, 

1252 [appellate court amended judge’s order granting motion to enforce to make it an appealable 

judgment].) 

III. THE PARTIES REQUEST A STAY OF THE ACTION

To allow the Parties adequate time to determine whether certain terms of the Settlement

Agreement will be effectuated, the Parties respectfully ask this Court to: (a) continue the January 

25, 2024 status conference to a date on or after July 1, 2024; (b) set the due date for the status 

conference report for at least six days before the rescheduled status conference; and (c) stay the 

action until the new status conference date, provided, however, that Petitioners may file with the 

Court the Stipulated Judgment and Proposed Writ, and request that both immediately enter, if the 

applicable conditions or events described in the Settlement Agreement occur or fail to occur before 

the stay otherwise expires. This Court has inherent authority to continue the status conference, set 

related deadlines, and stay the case:  

‘[A] court ordinarily has inherent power, in its discretion, to stay 
proceedings when such a stay will accommodate the ends of justice.’ 
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(People v. Bell (1984) 159 Cal.App.3d 323, 329, 205 Cal.Rptr. 568.) 
As the court in Landis v. North American Co. (1936) 299 U.S. 248, 
254, 57 S.Ct. 163, 81 L.Ed. 153 explained, ‘the power to stay 
proceedings is incidental to the power inherent in every court to 
control the disposition of the causes on its docket with economy of 
time and effort for itself, for counsel, and for litigants.’ 

(OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 141; see, Cal. Const., art. VI, § 1 [granting California 

courts broad inherent power “not confined by or dependent on statute.”]; Rutherford v. Owens-

Illinois, Inc. (1997) 16 Cal.4th 953, 967 [inherent powers of the courts include “fundamental 

inherent equity, supervisory, and administrative powers, as well as inherent power to control 

litigation.”]; see also, Stephen Slesinger, Inc. v. Walt Disney Co. (2007) 155 Cal.App.4th 736, 

758.)  

Here the ends of justice will be met by a continuance and stay because that will allow the 

Parties the time to fulfill the Settlement Agreement terms. Completion of the Settlement 

Agreement terms will result in a resolution on all causes of action. Such resolution will be highly 

beneficial to the Parties and the Court.  (See, Fisher v. Superior Court (1980) 103 Cal.App.3d 434, 

440 [“The encouragement of settlements has always been part of the strong public policy of our 

state.”].) 

IV. EX PARTE RELIEF IS PROPER HERE

Ex parte relief is warranted because the Parties require certainty regarding litigation

timelines so they may implement the Settlement Agreement terms. [Wharton Dec., ¶ 3.] Due to the 

backlog in the Courts, it sometimes takes over three-weeks for stipulations to be signed by the 

Court. [Id.] Here the Court’s retention of jurisdiction to enforce the Parties’ settlement agreement 

is an essential settlement term. [Id.] Therefore, the Parties require the certainty of knowing that 

their Stipulation Regarding Settlement has been approved by the Court and that the Parties have 

sufficient time to implement the Settlement Agreement’s terms.  (Newsom v. Superior Court of 

Sutter County (2020) 51 Cal.App.5th 1093, 1097 [ex parte proceedings are “designed to afford 

relief on an essentially emergency basis” in the “plainest and most certain of cases”].)  The Parties 

will be severely prejudiced absent the requested Order.  
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V. CONCLUSION

Therefore, the Parties request that the Court enter the [Proposed] Order Following Ex Parte

Hearing on Issues submitted with this application allowing for this Court’s retention of jurisdiction 

to enforce the Parties’ Settlement Agreement and exercise its discretion to continue the January 25, 

2024 status conference and to stay this action as provided herein.  

DATED:  January ___, 2024 HOLLAND & KNIGHT LLP 

JENNIFER L. HERNANDEZ 
DANIEL R. GOLUB 
DEBORAH BRUNDY 
Attorneys for Petitioners and Plaintiffs 
TNHC CANYON OAKS LLC and BUILDING 
INDUSTRY ASSOCIATION OF SOUTHERN 
CALIFORNIA 

DATED:  January ___, 2024 COLANTUONO, HIGHSMITH & 
WHATLEY, PC 

MATTHEW T. SUMMERS 
HOLLY O. WHATLEY 
ALENA SHAMOS 
MEGHAN A. WHARTON 
Attorneys for Respondents and Defendants 
CITY OF CALABASAS, CITY COUNCIL OF 
CALABASAS 
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DECLARATION OF MEGHAN A. WHARTON 

I, Meghan A. Wharton, declare as follows: 

1. I am an attorney licensed to practice law in the State of California and before this

Court.  I am a Senior Counsel with the law firm Colantuono, Highsmith & Whatley PC, attorneys 

of record for  City of Calabasas and City Council for City of Calabasas.   

2. I submit this declaration in support of the Parties Joint Ex Parte Application to

Continue Status Conference; for Retention of Jurisdiction; and Stay Pending Completion of 

Settlement. I have personal knowledge of the matters set forth herein and if called upon as a 

witness, I could competently testify thereto. 

3. Ex parte relief is warranted because the Parties require certainty regarding litigation

timelines so they may implement the Settlement Agreement terms. Due to the backlog in the 

Courts, it sometimes takes over three-weeks for stipulations to be signed by the Court. Here the 

Court’s retention of jurisdiction to enforce the parties’ settlement agreement is an essential 

settlement term.  

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

Executed on this _____ day of January, 2024, at Nevada City, California. 

Meghan A. Wharton 
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HOLLAND & KNIGHT LLP 
Jennifer L. Hernandez, (State Bar No. 114951) 
Daniel R. Golub (State Bar No. 286729) 
Deborah Brundy (State Bar No. 334815) 
560 Mission Street, Suite 1900 
San Francisco, California 94105 
Tel: (415) 743-6900 
Fax: (415) 743-6910 
Email: jennifer.hernandez@hklaw.com 

daniel.golub@hklaw.com 
deborah.brundy@hklaw.com 

Attorneys for Petitioners and Plaintiffs 
TNHC CANYON OAKS LLC and BUILDING 
INDUSTRY ASSOCIATION OF SOUTHERN 
CALIFORNIA 

MATTHEW T. SUMMERS, State Bar No. 280496 
msummers@chwlaw.us 
HOLLY O. WHATLEY, State Bar No. 160259 
hwhatley@chwlaw.us 
ALENA SHAMOS, State Bar No. 216548 
ashamos@chwlaw.us 
MEGHAN A. WHARTON, State Bar No. 250498 
mwharton@chwlaw.us 
COLANTUONO, HIGHSMITH & WHATLEY, PC 
790 E. Colorado Boulevard, Suite 850 
Pasadena, California 91101-2109 
Telephone: (213) 542-5700 
Facsimile: (213) 542-5710 

Attorneys for Respondents and Defendants 
CITY OF CALABASAS, CITY COUNCIL OF 
CALABASAS 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF LOS ANGELES, CENTRAL DISTRICT 

TNHC CANYON OAKS LLC, A 
DELAWARE 
LIMITED LIABILITY COMPANY, 

Petitioner and Plaintiff, 

v. 

CITY OF CALABASAS; CITY COUNCIL 
OF 
THE CITY OF CALABASAS; and DOES 1 
through 100, inclusive, 

Respondents and Defendants. 

Case No. 21STCP01819 

STIPULATION REGARDING 
SETTLEMENT 

Hon. Curtis A. Kin 

Action Filed: June 4, 2021 
Trial Date: August 31, 2023 

Dept.: 82 

[Exempt From Filing Fee 
Government Code § 6103] 
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STIPULATION 

WHEREAS, on November 27, 2023, the Court issued its Ruling on Petition for Writ of 

Mandate (“RULING”) following a full briefing and hearing on petitioners and plaintiffs TNHC 

Canyon Oaks LLC, a Delaware limited liability company and Building Industry Association of 

Southern California’s (collectively, “PETITIONERS”) consolidated writ of mandate petitions. 

WHEREAS, in the same RULING the Court scheduled a January 25, 2024 status conference 

to address what, if anything, remains in dispute and must be resolved, and directed PETITIONERS 

and respondents and defendants City of Calabasas and the City Council of the City of Calabasas 

(collectively, the “PARTIES”) to prepare and file a joint status report to this effect by January 19, 

2024.  

WHEREAS, the PARTIES have now entered into the written settlement agreement 

(“AGREEMENT”) attached hereto as Exhibit 1. 

WHEREAS, by means of the AGREEMENT the PARTIES hope to finally settle and resolve 

all of their disputes involved in or related to these consolidated actions.  

WHEREAS, the AGREEMENT provides for a number of actions to be taken by the PARTIES 

in good faith, some of which are to occur before the January 25, 2024 status conference, but the 

remainder will take more time to accomplish and certain conditions set forth in the AGREEMENT 

being met. 

WHEREAS, under certain circumstances, including but not limited to a failure by 

Respondents City of Calabasas, et al. to timely take defined actions towards processing an alternative 

development proposal for the project site, the AGREEMENT provides for the immediate entry of a 

stipulated judgment (“STIPULATED JUDGMENT”) and writ of mandate  (“WRIT”) consistent with 

the terms of the Court’s RULING. 

WHEREAS, to effectuate the PARTIES’ mutual desire to avoid further litigation, the 

PARTIES agree all further proceedings in these consolidated actions should be stayed pending the 

occurrence or non-occurrence of such conditions or events described in the AGREEMENT.  

NOW THEREFORE, the PARTIES, by and thorough their respective counsel of record, 

mutually request that the Court issue an order as follows: 
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1. Continuing the January 25, 2024 status conference until at least July 1, 2024, and the

January 19, 2024 status conference report deadline to a date at least 6 days before the rescheduled 

status conference;  

2. Staying these consolidated actions for a like period with the caveat PETITIONERS

may, in accordance with the terms of the AGREEMENT, file an ex parte application asking the Court 

to enter the STIPULATED JUDGMENT and WRIT if the applicable conditions or events described 

in the AGREEMENT occur or fail to occur before the stay otherwise expires;  

3. Otherwise reserving the Court’s continuing jurisdiction to enforce the AGREEMENT

pursuant to, inter alia, Code of Civil Procedure section 664.6; and 

4. This Stipulation shall be given effect by ex parte order of the Court.

DATED: _____________________ ________________________________ 
Daniel R. Golub 

Counsel for Petitioners and Plaintiffs TNHC Canyon 
Oaks LLC and Building Industry Association of 
Southern California 

DATED: _____________________ ________________________________ 
Matthew Summers 

Counsel for Respondents and Defendants City of 
Calabasas and Calabasas City Council 




